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This case presents another issue under the Class Action Fairness Act of 2005

(“CAFA”), Pub. L. No. 109-2, 119 Stat. 4. Defendant-Appellant Capital One Auto

Finance appeals the district court’s order remanding a putative class action lawsuit

to California state court under CAFA’s “local controversy” exception to federal

jurisdiction, 28 U.S.C. § 1332(d)(4)(A). Plaintiff Jose Mondragon, as the party

seeking remand to state court, bears the burden of proving that the exception

applies. Plaintiff submitted no evidence regarding the disputed issue, the

citizenship of prospective class members. Nevertheless, the district court held that

Plaintiff had satisfied his burden based solely on an inference from the class

definition that the requirements for the local controversy exception were satisfied.

We disagree, vacate the remand order and remand for further proceedings.

We conclude that there must ordinarily be facts in evidence to support a

finding that two-thirds of putative class members are local state citizens, which is

one of the local controversy exception’s requirements, if that question is disputed

before the district court. A pure inference regarding the citizenship of prospective

class members may be sufficient if the class is defined as limited to citizens of the

state in question, but otherwise such a finding should not be based on guesswork.

In reaching this conclusion, we join the other circuits that have considered the

issue. 
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I. BACKGROUND

Plaintiff Jose Mondragon filed this putative class action against defendants

Capital One Auto Finance and Ron Baker Chevrolet in the San Diego County

Superior Court, alleging violations of various provisions of California state law1

related to automobile finance contract disclosures. Capital One removed the case to

the U.S. District Court for the Southern District of California based on CAFA, 28

U.S.C. §§ 1332(d), 1453(b).

Through CAFA, Congress broadened federal diversity jurisdiction over class

actions by, among other things, replacing the typical requirement of complete

diversity with one of only minimal diversity, see id. § 1332(d)(2), and allowing

aggregation of class members’ claims to satisfy a minimum amount in controversy

of $5 million, see id. § 1332(d)(6). However, Congress also provided exceptions

allowing certain class actions that would otherwise satisfy CAFA’s jurisdictional

requirements to be remanded to state court. Among these is the exception

commonly referred to as the local controversy exception, set forth in 28 U.S.C.

1 The operative complaint alleged violations of the Consumers Legal
Remedies Act, Cal. Civ. Code § 1750, et seq., the Automobile Sales Finance Act,
Cal. Civ. Code § 2981, et seq., and the Unfair Competition Law, Cal. Bus. & Prof.
Code § 17200, et seq.

3

Case: 13-56699     11/27/2013          ID: 8880751     DktEntry: 23-1     Page: 3 of 15 (3 of 20)



§ 1332(d)(4)(A).2 One of the requirements of the local controversy exception is

that “greater than two-thirds of the members of all proposed plaintiff classes in the

aggregate are citizens of the State in which the action was originally filed.” Id.

§ 1332(d)(4)(A)(i)(I).

Shortly after the case was removed to federal court, Mondragon moved to

remand it to state court under the local controversy exception. Mondragon did not

2 In its entirety, the local controversy exception reads:
A district court shall decline to exercise jurisdiction under paragraph
(2)— 

(A) 
(i) over a class action in which— 

(I) greater than two-thirds of the members of all proposed plaintiff
classes in the aggregate are citizens of the State in which the
action was originally filed; 
(II) at least 1 defendant is a defendant— 

(aa) from whom significant relief is sought by members of the
plaintiff class; 
(bb) whose alleged conduct forms a significant basis for the
claims asserted by the proposed plaintiff class; and 
(cc) who is a citizen of the State in which the action was
originally filed; and 

(III) principal injuries resulting from the alleged conduct or any
related conduct of each defendant were incurred in the State in
which the action was originally filed; and 

(ii) during the 3-year period preceding the filing of that class action,
no other class action has been filed asserting the same or similar
factual allegations against any of the defendants on behalf of the
same or other persons . . . .

28 U.S.C. § 1332(d)(4).
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present any evidence of the citizenship of the putative class members. Instead, he

sought to rely entirely on his proposed class definitions, arguing that the court

should infer from those definitions that more than two-thirds of the class members

were citizens of California.

Mondragon’s putative class action complaint alleged violations of California

law against three classes, only two of which remain in the case. The Second

Amended Complaint defined the two remaining classes as:

“CLASS 1:” All persons who, in the four years prior to the filing of
this complaint, (1) purchased a vehicle from Ron Baker for personal
use to be registered in the State of California, and (2) signed a [Retail
Installment Sale Contract (RISC)] that failed to separately disclose, on
the RISC, the amounts paid for license fees and/or the amounts paid
for registration, transfer, and/or titling fees.
. . .
“CLASS 3:” All persons who, in the four years prior to the filing of
this complaint, (1) purchased a vehicle in California for personal use
to be registered in the State of California, (2) signed a RISC that failed
to separately disclose on the RISC the amounts paid for
registration/transfer/titling fees, and (3) whose RISC was assigned to
Capital One.

Mondragon argued that these definitions, limiting putative class members to those

consumers who purchased and registered cars in California, were sufficient to

establish that this action fell within CAFA’s local controversy exception. The

district court agreed, concluding that the “class allegations sufficiently show that at

least two-thirds of the potential class members will be California citizens. As such,
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Plaintiff has satisfied his burden of proving that CAFA’s local controversy

exception applies.” The district court thus granted Mondragon’s motion to remand

the case to state court.

Capital One filed in this court a petition for permission to appeal the district

court’s remand order, pursuant to 28 U.S.C. § 1453(c). This court granted the

petition for permission to appeal.3

II. DISCUSSION

We review a district court’s remand order de novo. Abrego Abrego v. Dow

Chem. Co., 443 F.3d 676, 679 (9th Cir. 2006) (per curiam). 

We have previously held that the burden of proof for establishing the

applicability of an exception to CAFA jurisdiction rests on the party seeking

remand, which in this case, as in most cases, is the plaintiff. See Serrano v. 180

Connect, Inc., 478 F.3d 1018, 1024 (9th Cir. 2007). Mondragon must thus establish

that greater than two-thirds of prospective class members were citizens of

California as of the date the case became removable, which the district court

determined was January 15, 2013. See 28 U.S.C. § 1332(d)(4)(A)(i)(I) (two-thirds

requirement); id. § 1332(d)(7) (“Citizenship of the members of the proposed

3 Capital One also filed a motion for a stay of the ongoing state proceedings,
which was also granted by this court.
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plaintiff classes shall be determined for purposes of paragraphs (2) through (6) as

of the date of the filing of the complaint or amended complaint, or, if the case

stated by the initial pleading is not subject to Federal jurisdiction, as of the date of

service by plaintiffs of an amended pleading, motion, or other paper, indicating the

existence of Federal jurisdiction.”).

Mondragon argues that more than two-thirds of the members of a class

defined to be limited to persons who “purchased a vehicle in California for

personal use to be registered in the State of California” will necessarily be

California citizens. Mondragon presented no evidence to the district court to

support that proposition, however, even after Capital One challenged it.

Where facts are in dispute, the statute requires district courts to make factual

findings before granting a motion to remand a matter to state court.  The statute in

question provides that a case shall be remanded if, among other things, greater than

two-thirds of the prospective class members are citizens of the state where the

action was filed. 28 U.S.C. § 1332(d)(4)(A)(i)(I). The statute does not say that

remand can be based simply on a plaintiff’s allegations, when they are challenged

by the defendant. Cf. Coleman v. Estes Express Lines, Inc., 631 F.3d 1010, 1015

(9th Cir. 2011) (holding that a court may look beyond the allegations of the

complaint when deciding a defendant’s citizenship under
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§ 1332(d)(4)(A)(i)(II)(cc)). A district court makes factual findings regarding

jurisdiction under a preponderance of the evidence standard. See, e.g., Valdez v.

Allstate Ins. Co., 372 F.3d 1115, 1117 (9th Cir. 2004). A complete lack of evidence

does not satisfy this standard. 

Joining the other three circuits that have considered the issue, we conclude

that there must ordinarily be at least some facts in evidence from which the district

court may make findings regarding class members’ citizenship for purposes of

CAFA’s local controversy exception. See In re Sprint Nextel Corp., 593 F.3d 669,

673–76 (7th Cir. 2010); Preston v. Tenet Healthsystem Mem’l Med. Ctr., Inc., 485

F.3d 793, 798–802 (5th Cir. 2007); Evans v. Walter Indus., Inc., 449 F.3d 1159,

1165–66 (11th Cir. 2006). By failing to produce any evidence regarding citizenship

in the face of Capital One’s challenge to his jurisdictional allegations, Mondragon

has failed to satisfy his burden of proof. 

As recognized by the other circuits, a burden of proof usually requires the

party bearing the burden to present evidence upon which the district court may rely

to find that the party has met its burden. Mondragon’s arguments for allowing a

district court to make the required factual finding where no evidence has been

presented are unpersuasive. As the Seventh Circuit noted, such freewheeling

discretion amounts to no more than “guesswork. Sensible guesswork, based on a
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sense of how the world works, but guesswork nonetheless.” Sprint, 593 F.3d at

674. A jurisdictional finding of fact should be based on more than guesswork.

We acknowledge that our holding may result in some degree of inefficiency

by requiring evidentiary proof of propositions that appear likely on their face. The

inference drawn by the district court in this case was understandable. It is likely

that most of the prospective class members—we would guess more than two-thirds

of them—were California citizens at the time the lawsuit was filed. But it is also

likely that some of them were not. We imagine that some automobiles were

purchased and registered in California by members of the military, by out-of-state

students, by owners of second homes, by other temporary residents who

maintained legal citizenship in other states, and by persons who live in California

but are not U.S. citizens. That a purchaser may have a residential address in

California does not mean that person is a citizen of California. See, e.g., Kanter v.

Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 2001). In addition, the proposed

class reaches back to cover purchases made as long as four years before the filing

of the complaint, which could mean five years or more prior to the date on which

the case became removable, and we imagine that at least some purchasers who

were California citizens at the time of purchase subsequently moved to other states,

such that they were not California citizens as of January 15, 2013. There is simply
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no evidence in the record to support a finding that the group of citizens outnumbers

the group of non-citizens by more than two to one.

The Seventh Circuit acknowledged a similar circumstance in Sprint. In that

case, it was probably even more likely that the proposed class consisted

overwhelmingly of Kansas citizens, for the class as defined included only people

who had a Kansas cell phone number, a Kansas billing address, and paid a Kansas

fee. 593 F.3d at 671. Nonetheless, the court vacated a remand order and sent that

case back to the district court for further proceedings because the plaintiffs had not

submitted any evidence of citizenship. Id. at 673, 676.4 

Similarly, in this case, we suspect that, if he decides to expend the effort,

Mondragon will be able to gather and submit evidence to support his contention

that more than two-thirds of prospective class members were citizens of California

at the time the case became removable, thereby justifying a remand to state court

and landing the case back in the same place it was before this appeal. Any such

inefficiency is largely of the parties’ own making, though. Mondragon could have

4 The subsequent history of the case illustrated the inefficiency of the
holding. After jurisdictional discovery (including surveys of the class and expert
testimony) that lasted almost one year, the district court again remanded the case to
state court. See In re Text Messaging Antitrust Litig., Nos. 08 C 7082, 09 C 2192,
2011 WL 305385, at *3 (N.D. Ill. Jan. 21, 2011). 
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limited the class by defining it to consist only of California citizens,5 or he could

have proceeded in federal court once Capital One chose to remove the case.

Likewise, Capital One could have allowed the case to proceed in state court

initially or once the district court had entered its remand order. Instead, both parties

chose to assert their rights to the utmost, and that is their prerogative.

Perhaps recognizing that Mondragon will probably be able to prove that this

class action is subject to remand under the local controversy exception, Capital

One argues that we should remand the case to the district court with instructions to

deny the motion to remand, requiring the case to continue in federal court without

giving Mondragon another opportunity to establish the facts that would require

remand. Capital One contends that we should preclude Mondragon from what it

calls “another bite at the apple” because of the inefficiency and delay that will

result from permitting the district court to revisit the issue. But that inefficiency

and delay is at least equally attributable to Capital One for insisting that

Mondragon affirmatively prove with evidence a proposition that seems likely to be

true. Moreover, at the time that Mondragon presented its motion to remand to the

5 The Seventh Circuit suggested that the class in Sprint could be defined as
limited to Kansas citizens. 593 F.3d at 676. Capital One argues that this alternative
was available to Mondragon, accepting that it would be appropriate to remand an
action with a class so defined to state court even without additional evidence as to
the citizenship of prospective class members. We agree.
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district court, there was no guidance from this court on the relevant issue, and there

were district court rulings that supported Mondragon’s position. We instruct the

district court to allow Mondragon an opportunity, if he chooses to do so, to renew

his motion to remand and to take jurisdictional discovery tailored to proving that

more than two-thirds of the putative class are citizens of California.

As a final note, we observe that a party with the burden of proving

citizenship may rely on the presumption of continuing domicile, which provides

that, once established, a person’s state of domicile continues unless rebutted with

sufficient evidence of change. This presumption has been widely accepted,

including by this circuit. See Lew v. Moss, 797 F.2d 747, 751 (9th Cir. 1986); see

also, e.g., Anderson v. Watts, 138 U.S.694, 706 (1891); Hollinger v. Home State

Mut. Ins. Co., 654 F.3d 564, 571 (5th Cir. 2011) (per curiam); 13E Charles Alan

Wright & Arthur R. Miller, Federal Practice and Procedure § 3612 & nn. 32–33

(3d ed. 2013). In addition, numerous courts treat a person’s residence as prima

facie evidence of the person’s domicile. See, e.g., Anderson, 138 U.S. at 706 (“The

place where a person lives is taken to be his domicile until facts adduced establish

the contrary . . . .”); Hollinger, 654 F.3d at 571 (“Evidence of a person’s place of

residence . . . is prima facie proof of his domicile.”); 13E Wright & Miller, supra,

§ 3612 & n.28 (“It is assumed . . . that a person’s current residence is also his
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domicile . . . .”). It does not appear that this circuit has yet adopted this

presumption. Because the issue is not squarely presented by this appeal, we decline

to reach that issue here.

The burden of proof placed upon a plaintiff should not be exceptionally

difficult to bear. We do not think, as the Seventh Circuit suggested, that evidence

of residency can never establish citizenship. We agree with the observation of the

Fifth Circuit that a court should consider “the entire record” to determine whether

evidence of residency can properly establish citizenship. Preston, 485 F.3d at 800.

Factual findings made by a district court after considering the entire record will be,

as usual, subject to clear error review. See, e.g., Chapman v. Deutsche Bank Nat’l

Trust Co., 651 F.3d 1039, 1043 (9th Cir. 2011) (per curiam). As a general

proposition, district courts are permitted to make reasonable inferences from facts

in evidence, and that is true in applying the local controversy exception under

CAFA, as well. And, even under CAFA, the jurisdictional allegations in the

complaint can be taken as a sufficient basis, on their own, to resolve questions of

jurisdiction where no party challenges the allegations. See, e.g., Uston v. Grand

Resorts, Inc., 564 F.2d 1217, 1218 (9th Cir. 1977) (per curiam).

III. CONCLUSION
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We vacate the district court’s remand order and remand the case with

instructions to allow Mondragon an opportunity, if he so chooses, to renew his

motion to remand and to gather evidence to prove that more than two-thirds of

putative class members are citizens of California.

VACATED and REMANDED.
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United States Court of Appeals for the Ninth Circuit 
  

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 
  

Information Regarding Judgment and Post-Judgment Proceedings 
  
Judgment 

• This Court has filed and entered the attached judgment in your case.  
Fed. R. App. P. 36.  Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice.    

  
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
  • The mandate will issue 7 days after the expiration of the time for 

filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise.  To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

  
Petition for Panel Rehearing  (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 
  
(1) A. Purpose (Panel Rehearing):  
  • A party should seek panel rehearing only if one or more of the following 

grounds exist: 
  ► A material point of fact or law was overlooked in the decision; 

► A change in the law occurred after the case was submitted which 
appears to have been overlooked by the panel; or 

► An apparent conflict with another decision of the Court was not 
addressed in the opinion. 

  • Do not file a petition for panel rehearing merely to reargue the case. 
  
 B. Purpose (Rehearing En Banc) 
  • A party should seek en banc rehearing only if one or more of the following 

grounds exist:
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

  
(2) Deadlines for Filing: 
  • A petition for rehearing may be filed within 14 days after entry of 

judgment.  Fed. R. App. P. 40(a)(1). 
• If the United States or an agency or officer thereof is a party in a civil case, 

the time for filing a petition for rehearing is 45 days after entry of 
judgment.  Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory  Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or 
an agency or officer thereof is a party, 45 days after the date of the order of 
publication.  9th Cir. R. 40-2. 

  
(3) Statement of Counsel 
  • A petition should contain an introduction stating that, in counsel’s 

judgment, one or more of the situations described in the “purpose” section 
above exist.  The points to be raised must be stated clearly.   

  
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text.   

• The petition must be accompanied by a copy of the panel’s decision being 
challenged.  

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition.   

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32.   
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• The petition or answer must be accompanied by a Certificate of 
Compliance found at Form 11, available on our website at 
www.ca9.uscourts.gov under Forms. 

• You may file a petition electronically via the appellate ECF system.  No 
paper copies are required unless the Court orders otherwise.  If you are a 
pro se litigant or an attorney exempted from using the appellate ECF 
system, file one original petition on paper.  No additional paper copies are 
required unless the Court orders otherwise. 

  
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 
  • The Bill of Costs must be filed within 14 days after entry of judgment.  

• See Form 10 for additional information, available on our website at 
www.ca9.uscourts.gov under Forms. 

  
Attorneys Fees 

  • Ninth Circuit Rule 39-1 describes the content and due dates for attorneys 
fees applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov 
under Forms or by telephoning (415) 355-7806. 

            
Petition for a Writ of Certiorari 
  • Please refer to the Rules of the United States Supreme Court at 

www.supremecourt.gov 
  
Counsel Listing in Published Opinions 
  • Please check counsel listing on the attached decision.    

• If there are any errors in a published opinion, please send a letter in 
writing within 10 days to:  

  ► Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, 
MN 55164-0526 (Attn: Jean Green, Senior Publications 
Coordinator);   

 ► and electronically file a copy of the letter via the appellate ECF 
system by using "File Correspondence to Court," or if you are an 
attorney exempted from using the appellate ECF system, mail the 
Court one copy of the letter.   
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28  
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable  
under FRAP 39,  
28 U.S.C. § 1920, 
9th Cir. R. 39-1 
 

REQUESTED 
Each Column Must Be Completed 

ALLOWED 
To Be Completed by the Clerk

No. of  
Docs.

Pages per 
Doc.

Cost per  
Page*

TOTAL  
COST

TOTAL  
COST

Pages per 
Doc.

No. of  
Docs.

Excerpt of Record

Opening Brief

Reply Brief

$

$

$

$

$

$

$ $

Other**

Answering Brief

$ $

$

$

$

$

$

$

$

$

$

$

$ $TOTAL: TOTAL:

* Costs per page may not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

Cost per  
Page*

Any other requests must be accompanied by a statement explaining why the item(s) should be taxed 
pursuant to 9th Circuit Rule 39-1.  Additional items without such supporting statements will not be 
considered. 

Attorneys' fees cannot be requested on this form.

** Other:

Continue to next page.
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed 
were actually and necessarily performed, and that the requested costs were actually expended as listed. 

Signature

Date 

Name of Counsel:

Attorney for:

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk

(To Be Completed by the Clerk)

("s/" plus attorney's name if submitted electronically)
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