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CHIN, D.J.

On May 23, 2007, plaintiff Ada Aljicea commenced this

putative class action against defendant Circuit City Stores, Inc.

{"Circuit City") in the Supreme Court of the State of New York,

Bronx County. The putative c¢lass consists of Cixcuilt Citcy

customers who were charged a 15 percgent restocking fee for

returning certain electronic products in opened or non-factory

sealed boxes. The complaint charges that Circuit City's 15

percent restocking fee is a deceptive business practice in

violation of N.Y. General Buginess law ("GBL") §5 349. Alicea

also sues for unjust enrichment, breach of contract, and

injunctive relief.




Circuit City removed the case to this Court under the
Clasa Action Fairness Act of 2005 ("CAFA"). Alicea now moves to
remand the action to state court on the =ole ground that Circuit
City failed toc satisfy CAFA's 55,000,000 amount in controversy
requirement. On September 10, 2007, Circuik City also wmoved Lo
dismias the complaint in its entirety pursuant to Federal Rule of
Civil Procedure 12{b) (6).

For the reasons set forth below, Alicea's motion for
remand is granted, and, as a result, Circuit City's motion to
dismiss is denled as moot.

DISCUSSICH

The only jurisdictional requirement at issue is whether
Circuit City has met CAFA's amcunt in controversy requirement of
£5,000,000. To demonstrate that the amount in controversy in
this case excesds 35,000,000, Circuit City disclosed under geal
how much it has collected in restocking fees between June 2004
and June 2007. (Biggs Decl. § 7}. This amount comprises the
compensatory damages that Alicea seeks in this case on behalf of
the proposed class.

Circuit City then makes the followiﬁg calculations to
meet the 55,000,000 requirement: (1) it triples the compensatory
damage amount because N.Y. GBL § 34%(h) allows treble damages for
willful or knowing wviolations, {2) it anticipates that attorneys!
fees would amount to $500,000 to 51,000,000, and (3) it estimates
that its costs of compliance with an injunction over a five-year

period would ke $1,875,000. {See Biggs Decl. Ex. A; Def. Mem. at



3-4). These costs add up to between $5.74 and $6.24 million.
Alicea objects to Circuit City's inclusion of treble damages and
attorneys' fees in the determination of the amount in controversy
as well as its measurement of the costs of injunctive zelief.

I agree with plaintiff that compensatory damages cannot
be tripled in this case for purposes of determining the amount in
controversy for two reasons. First, Alicea does not seek treble
damages in her complaint. See United Food & Commercigl Workers

Union v. Centermark Props. Meriden Square, Inc., 30 F.3d 258, 305
(2d Ccir. 1994) (keeping with "the established view that
'plaintiff is the master of [its] claim' whose monetary demand is
to be accorded deference'). Second, becausgse Alicea is bringing a
class claim under N.¥Y. GBL § 349(h), N.¥. Civil Procedure Law &
Rules ("CPLR®) 901(b) precludes Alicea from seeking treble
damages. N.Y¥. CPLR 901l(b) (McKinney 2006) {("an action to recover
a penalty, or minimum measure of recovery created or imposed by
statute[,] may not be maintained as a class acticn"); see Cox Wv.

Microsoft Corp., 778 N.Y.5.2d 147, 148-49 (1st Dep't 2004)

{"Inasmuch as plaintiffs in their amended complaint expressly
seek only actual damages, . . . [Section] 901(b}, which prohibits
class actions for recovery of minimum or punitive damages, [is]
inapplicable."}; Ridge Meadows Homeowners' Ass'n v. Tara Dev.
Co., 665 N,Y.5.2d 361, 361 {(4th Dep't 1957) ("plaintiffs are
barred by CPLR 901 (h}) from maintaining a class action for the
minimum and treble damages imposed by section 349(h}) of the
General Business Law"). Because compensatory damages cannct be
tripled, Circuit City cannot meet the $5,000,000 requirement.
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Even assuming that attorneys®! fees would amount to one
million dollars -- defendant's highest eatimate -- and adding
Circuit City's five-year estimate of its costs of compliance with
an imjunction, the amount in controversy would only be
approximately $4 million. Accordingly, this Court does not have
subject matter Jjurisdiction under CAFA, and thus removal to this
Court is improper.

CONCLUSION

For the reasona set forth above, plaintiff's motion for
remand is granted, and defendant’s motion to dismiss is denied as
moot. The case is remanded to the Supreme Court of the State of
New York, Bronx County.

Plaintiff requests attorneys! fees and cozts pursuant
to 28 U.8.C. B 1447{c). Circuit City did not address this
request in ite memorandum of law in opposition to plaintiff's
motion for remand. District courts have a "great deal of
discretion and flexibility” in considering requests for
attorneys! fees under § 1447 (c). Morga nar. Trst Co. of New
York v. Republic of Palau, 371 F.2d 917, 924 (2d Cir. 19%2). The
test is whether the removing party "lacked an objectively
reagonable basis for seeking removal." Martin wv. Franklin

Capital Corp., 546 U.S. 132, 141 (2005). Circuit City shall



respond to plaintiff'e request for attorneys'! fees within five
{5) business days hereof.
S0 ORDERED.

Dated: New York, New York
January 23, 2008

o —

&~ DENNY CHIN
United States District Judge
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CHIN, D.J.

On January 22, 2008, this Court granted plaintiff's
motion to remand on the ground that when defendant Circuit City
Stores, Inc. {"Circuit City"} removed this case from state court,
it failed to satisefy the 55 millijion amount-in-controversy
requirement under the Class Action Fairness Act of 2005 ("CAFAY).
Alicea v. Circuit Citv Storeg., Inc., No. 07 Civ. §123 {DC), 2008
WL 170388 {S.D.N.¥. Jan. 22, 2008)}. The Court also directed
Circuit City to respond to plaintiff's request for attorneys®
fees pursuant to 28 U.S.C. § 1447{c)}. The facts and procedural
history of this case are more fully setk forth in the Court's

January 22, 2008 decisicn, familiarity with which is assumed.



For the following reasons, plaintiff's motion for attorneys'® fees
is granted.

DISCUSITON
A. Applicable Law

Section 1447(c) provides that an "order remanding the
case may require payment of just coste and any actual expenses,
including attormey fees, incurred as a result of the removal.®
28 U.,s8.C. § 1447(c). District courts have a "great deal of
discretion and flexibility" in considering regquests for
attorneys' fees under section 1447{c). Morgan Guar. Truast Co. of
New York v. Republic of Palau, 971 F.2d4 917, 924 (2d Cir. 1992).
The Supreme Court recently clarified the standard governing the
application of section 1447 (c) and held that the test is whether
the removing party "lacked an objectively reasonable basis for

geeking removal." Martin v. Franklin Capital Corp,, 546 U.S,

132, 141 (2005). In considering the award of fees, courts
"ghould recognize the desire to deter removals scught for the
purpose of prolonging litigation and imposing cests on the
cpposing party, while not undermining Congress' basic decision to
afford defendants a right to remove as a general matter, when the
atatutory criteria are satisfied.” Id, at 140.

B. Application

Circuit City submits that it had a reasonably objective
basis for removal for three reasons: (1) it was "unclear to

defendant whether plaintiff was secking treble damages® (Def.



Mem. at 8), {2} "at the time of removal, it objectively appeared
that plaintiffis claims were not limited to New York State
consumers" (id. at 5}, and (3) "the costs of compliance would
extend in perpetuity,” and thus "CAFA's jurisdictional limits
would have been easily met" (id. at 6). I address these
arguments in turn.

1, Treble Damacdqes

In its January 22, 2008 deciaien, this Court held that
Circuit City did not meet the $5 million jurisdictional threshold
because plaintiff did not seek treble damages in her complaint,
and becauge New York law clearly precluded treble damages for
clazz actionz brought under N.¥. General Buainess Law § 349.
Circuit City nevertheless argues that "[o]lnly in the plaintiff's
motion to remand did it become c¢lear that the plaintiff was not
seeking treble damages, [which] would have caused the amount in
controversy to exceed CAFA's jurisdictional limit.®* (Def. Mem.
at 1).

The complaint, however, is cleaxr on its face that
plaintiff was seeking only "the damages that [class members] have
guffered as a result of Defendant's actions, the amount of such
damages to be determined at trial, plus attorneya' fees.®
{Compl. ¥ 31; see also | & ("This suit . . . seeks, inter alia,
compensatory damages, including, but not limited to, a refund of
the 15% fee charged to consumers; attorneyg' fees; and the coste
of this suit.")). There is no mention of treble damages.

Furthermore, to be entitled to treble damages, plaintiff would
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have to show that Circuit City "willfully or knowingly violated"
section 349. N.Y. Gen. Bus. Law § 349(h} (McKinney 2008)., There
ig no allegation of willful or knowing wviclation in the
complaint, and thus there was no indication that plaintiff was
seeking treble damages.

Finally, New York law is ¢lear that damages cannot be
trebled in elass acticns in any event. Circuit City could have
-- and should have -- determinsd this before it removed the

action to federal court. BSee N.Y. C.P.L.R. 201(b) (McKinney

2008); Cox v. Microsoft Corp., 778 N.Y.S5.2d 147, 148-49 (1st
Pep't 2004). 1In light of the wording of plaintiff's complaint
and the law -- both of which were clear that plaintiff was not
geeking and could not seek treble damages -~ Circuilt City did not
have a reasonably cobjective basis to assume that plaintiff waa
seeking treble damages to reach the $5 willion amount-in-
controversy reguirement.

2. A Rationwide Claszs

Circuit City contends that "plaintiff's complaint can
reascnably be interpreted as calling for a nationwide ¢lass of
plaintiffs," in which case "the damages claim for a nationwide
class would far exceed CAFA's jurisdictional limit." (Def, Mem.
at 5, 6). Though a nationwide class action may involve an amount
in controversy greater than $5 million, the complaint could not
have been construed to inveolve a pationwilide clases action.

The complaint charges that Circuit City's 15 percent

restocking fee is a deceptive business practice in violation of
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N.Y. Gen. Bus. Law § 345%. The complaint alsc alleges that
Circuit City is "a corporation established under the laws of the
Stakte of Virginia, with its principal place of business lccated
at . . . Richmond, Virginia." (Compl. 4 10}. New'York's
consumer protection laws apply to Circuit City only to the extent
that it conducts busginess in New York. N.Y. Gen. Bus. Law §
349{a) ("Deceptive acts or practices in the conduct of any
business, trade or commerce or in the furnishing of any sexrvice
in this state are hereby declared unlawful.") (emphasis added);

Leider v. Ralfe, No. 01 Civ. 2137 {HB), 2004 WL 1773330, at *6

(8.D,N.Y. July 30, 2004) ("To prevail under [N.Y. General
Buainess Law 8§ 349], a plaintiff must establish that the . . .
deceptive practices alleged took place in New York"); Goshen v.
Mutual Life Ins. Co. of New York, 774 N.E.2d 1150, 1185 (N.Y.
2002) (holding that "that the transaction in which the consumer
is deceived must occur in New York" to be actionable under N.Y.
General Business Law § 349). Hence, secticn 349 does not protect
cut-of-state consumers from ocut-of-state deceptive business
practices, and plaintiff could not have sought a nationwide class
action against an out-of-state corporation based on New York law.
Accordingly, Circuit City did not have a reasonably objective
basis to believe that plaintiff was seeking a nationwide class
action.

3. The Cost of Compliance

Circuit City's argument that CAFA'g amount in

controversy would have been met if "the Court had considered a

greater than five year period" in calculating its costs of
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compliance is neither factually nor legally tenable. First,
Circuit City did not take into account its compliance costs when
it removed the action to thias Court. Circuit City's own removal
petition helies any suggesticn otherwise. The removal petition
gpecifically alieged that "the c¢laims of the proposed class
members exceed the sum or wvalue of $5,000,000 in the aggregate.”
{Pet. { 8; gee algo Y 16). Circuit City was clearly relying on
aggregate class claims in its removal petition; it was not
relying on costs of compliance either on a five-vyear plan, as it
argued in its opposition papers to the motion to remand, or "in
perpetuity," as it now argues. {Def. Mem. at 1). Circuit City
cannot now ¢laim that it had a bona fide basis for remcval by
adding its costs of compliance to the amount in controversy.
Second, Circuit City's poat-removal argument that costs
of compliance may be counted to meet the jurisdicticnal
requirement also is not cobjectively reasonable kecause the Second
Circuit had held, prior to the filing of this lawsuit, that the

value of the claims is measured from the plaintiff's perspective,

DiTolla w. Doral Dental IPA of New York, 46% F.3d 271 (24 Cir.
2006) . Circuit City argues that the holding in DiTolla, which
relies on an earlier Second Circuit cpinicn, Kheel v. Port of New
York Authority, 457 F.2d 46 (2d Cir. 1972), "does not present an
absolute bar to valuating a requested injunction . . . from the
standpoint of the defendant's cost of compliance." (bef., Mem., at
6-7). But Circuit City's interpretation of DiTolla is plainly

incorrect in light of several opinions in this Circuit -- also
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relying on Kheel -- that have held that "the amount in
controversy for jurisdicticnal purpeoses should be measured

strictly from the plaintiff's perspective, without regard to the
amount at stake feor any other party." Leyvse v, Domino's Pizza
LLC, No. 04 Civ. 2411 {HB), 2004 WL 13900328, at *3 (S5.D.N.Y¥. Aug.
24, 2004), quoting 15 James Wm. Moore et al., Moore's Federal
Practice, Civil § 102.109 (internal quotes omitted) {emphasis
added) ; see also Corregpondent Servs. Corp. V. JVW Inwv. . Ltd.,
No. 99 civ. B934 (RWS), 2004 WL 2181087, at *11 (S.D.N.Y. Sept.
29, 2004) {"the "either party" rule [for measuring the amount in
controversy] is not followed in this circuit™).

Third, in addition to case law, CAFA itself is clear
that "the claims of the individual class members shall be
aggregated to determine whether the matter in controversy exceeds
the sum or value of £5,000,000, exclusive of interest and costs."
28 U.s.C. § 1332({d) (6).

The declaration of Dennis Mitchell Biggs, attached to
Circuit City's oppesition memcrandum, attests that aggregate
compengatory damages were approximately $1 million. This
investigation should have been conducted before Circuit City
sought removal -- and before Circuit City made false, factual
representations in its removal petition that aggregate damages
exceeded $5 million. Not only were the facts and the law clear
that removal was improper, but Circuit City could also have
easily determined that removal was improper before making factual
and legal representations otherwise. Accordingly, there was no
objectively reascnable basis for the remowval.

i



LUSY

For the reasons stated above, plaintiff's motion for
attorneys' fees is granted. The Court is imposing fees not
because Circult City incorrectly removed this case. Rather,
the Court is imposing fees because the removal was not
objectively reascnable. If Circuit City had conducted a
reasonable investigation of the facts, it would have been
apparent, under well-settled law, that the amount in controversy
did not exceed 35 million.

Plaintiff will be awarded her reasonable attorneys'
fees and costs incurred in moving to remand this case to atate
court. Plaintiff shall make a fee applicatien by submitting an
affidavit that sets forth a lodestar calculation. See Hensley v,
Eckerhart, 461 U.S. 424, 433 (1983).

50 ORDERED,

Dated: New York, New York
February B, 2008

L

",z"DENNY CHIN

United States District Judge




