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FILED - WESTERN DIVISION
CLERK. U.S. DISTRICT COURT

SEP 25 2006

CENTRAL DISTRICT OF CALIFO
BY DE

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

VAROUJAN DEIRMENIJIAN, ARIS
AGHVAZARIAN, ROBERT
DABAGHIAN, MARGUERID
JEREDIJIAN, KATIA KERMOYAN,
PAYLIG KERMOYAN, and RAFFI
BAKIAN, on Behalf of Themselves and
All Others Similarly Situated, as Well on
Behalf of the General Public and Acting
in the Public Interest,

Plaintiffs,

CASE NO. CV 06-00774 MMM (CWx)

ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION TO DISMISS WITH LEAVE TO
AMEND

VS.

DEUTSCHE BANK, A.G., DRESDNER
BANK, A.G., and DOES 1-100,

Defendants.

Nt e et it "t ot et vt vt et et “outrt” "t ot “mt” “mt’ “ute” “oumtr’ “mt’ “omgtst’

I. PROCEDURAL BACKGROUND

On January 12, 2006, Varoujan Deirmenjian and six other plaintiffs commenced this action

in state court against Deutsche Bank, A.G., Dresdner Bank, A.G., and Does 1 through 100
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(collectively, “German Bank Defendants™)." Plaintiffs bring the action on their own behalf, a__pd
on behalf of similarly situated individuals and the general public, to recover money and propéif_ty
purportedly withheld by defendants following the Armenian Genocide. Plaintiffs allege that tthe
German Bank Defendants: ;
“a.  concealed and prevented the recovery of assets which were deposited in
accounts with the GERMAN BANK DEFENDANTS by Armenians prior
to World War I and the Armenian Genocide; and
b. accepted looted assets forcibly taken by the government of Ottoman Turkey
during World War I and the Armenian Genocide.™
Plaintiffs, who allege they are the “rightful heirs” of those whose assets were taken or
withheld, seek recovery of all deposited assets not returned, a full accounting, and disgorgement
by the German Bank Defendants of interest and profits derived from the deposited assets. They
also seek the return of all looted assets received by the German Bank Defendants. * Plaintiffs
assert state law causes of action of breach of fiduciary duty; breach of special duty; expropriation

and conversion; breach of written contract; breach of implied contract; unjust enrichment;

negligence; constructive trust; money had and received; and an accounting. ”*

'Class Action Complaint (“Complaint”). The complaint is attached as Exhibit B to
defendants’ notice of removal. “German Bank Defendants” also includes “their affiliates,
subsidiaries, predecessors and agents.” (Complaint, § 2.)

’Plaintiffs seek to represent two classes:

“a.  Class A: The rightful owners of monies and other property deposited
by individuals of Armenian descent between 1875 and 1915
in the GERMAN BANK DEFENDANTS’ offices located in
Ottoman Turkey, whose property has not been returned; and

b. Class B: The rightful owners of looted assets forcibly taken by the
government of the Ottoman Turkish Empire after 1875 and
deposited with the GERMAN BANK DEFENDANTS, whose
property has not been returned.” (/d., §6.)

’Id., 99 3-5.

‘., §6.
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On February 10, 2006, defendants removed the action to federal court.® Plaintiffs filed
an application for remand, which was denied on April 27, 2006,° after the court concluded t_i}:at

it has jurisdiction to hear the action under the Class Action Fairness Act of 2005, Pub.L. 1\;'0

109-2, § 4, 119 Stat. 4 (2005), codified at 42 U.S.C. § 1332(d).”
Defendants have now moved to dismiss the action with prejudice on the following grounds:

(1) forum non conveniens; (2) the act of state doctrine; (3) failure to satisfy Rule 8(a); (4) lack

of capacity; and (5) statute of limitations.®

II. FACTUAL BACKGROUND
A.  The Parties
All of the named plaintiffs are residents of Los Angeles, California. Varoujan
Deirmenjian, Aris Aghvazarian, Robert Dabaghian, Marguerid Jeredjian, Katia Kermoyan, and

Paylig Kermoyan allege they are the rightful heirs of ancestors who held bank accounts at

*Notice of Removal under 28 U.S.C. § 1441 (Diversity Jurisdiction). The court accepted

a transfer of the case from Judge Stephen V. Wilson, since it is closely related to a prior action
litigated before this court, Tachjian, et al. v. Deutsche Bank, et al., CV 04-07248 MMM (RCx).

Order Denying Plaintiffs’ Ex Parte Application To Remand This Action To State Court
(Apr. 27, 2006).

"The Class Action Fairness Act gives federal courts original jurisdiction to hear class
actions “in which the matter in controversy exceeds the sum or value of $5,000,000, exclusive
of interest and costs,” so long as “any member of a class of plaintiffs is a citizen of a State
different from any defendant. . . .” 28 U.S.C. §§ 1332(d)(2), 1332(d)(2)(A). The amount-in-
controversy requirement is met because the complaint seeks damages of at least $22,450,000,
measured in 1915 value, (Complaint, § 33.) The minimal diversity requirement is satisfied
because defendants are citizens of Federal Republic of Germany (id., 19 12, 13), and at least three
named plaintiffs are citizens of the United States and the State of California (See Tachjian, et al.
v. Deutsche Bank, et al., CV 04-07248 MMM (RCx), First Amended Complaint, {§ 26(d)-(e).)

*Defendants originally sought dismissal under Rule 12(b)(2). Because defendants withdrew
their lack of personal jurisdiction argument (see Notice of Withdrawal of Defense Based on Lack
of Personal Jurisdiction (May 22, 2006)), it is not addressed in this order.

3
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Deutsche Orient Bank prior to being murdered in the Armenian Genocide.” Raffi Bakian asserts
that he is the rightful heir of his grandfathers, whose business and household contents w:;re
allegedly confiscated by the government of Ottoman Turkey and deposited with the German Bank
Defendants. ' a.:
Defendant Deutsche Bank, A.G. is a bank organized and incorporated under the laws of
the Federal Republic of Germany, which maintains its principal place of business in Frankfurt,
Germany.!" Plaintiffs allege that Deustche Bank “established an office in Constantinople in
August of 1909 and acted as a conduit in assisting the regime in power in Ottoman Turkey with
the regime’s need for financial institutions other than those controlied by British and French
interests, such as the Ottoman Bank.”'* They assert that Deutsche Bank had a controlling interest
in Deutsche Orient Bank, having purchased a portion of its shares from Schaffhausenscher
Bankverein.”® Plaintiffs contend that Deutsche Bank partnered with Dresdner Bank, A.G. in
managing Deutsche Orient Bank’s offices in Ottoman Turkey,' and in that capacity, “controlled
the Armenian Genocide era activities of the Deutsche Orient Bank and acted as an agent, affiliate
and in conjunction with the Deutsche Orient Bank as related to the Armenian accounts and
assets.”"’

Like Deutsche Bank, Dresdner Bank, A.G. is a bank organized and incorporated under the

laws of the Federal Republic of Germany, with its principal place of business in Frankfurt.'®

*Complaint, {9 7-10.
4., 11.

1d., 9 12.

2Id.,  14.

Brd., §9 12, 16.
“Id., § 16.

Bid., §12.

4., 4 13.
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Plaintiffé allege that Dresdner Bank founded Deutsche Orient Bank in or about 1906."7 At that
time, Dresdner Bank, A.G. maintained its headquarters in Berlin, but had numerous branche§ in
cities throughout the Ottoman Turkish Empire, including areas heavily inhabited by Armemansr 8
Plaintiffs assert that Dresdner Bank, along with Deutsche Bank, “had control over the Deutsche
Orient Bank and the Armenian Genocide era activities of the Deutsche Orient Bank.”" They
contend that Dresdner Bank and Deutsche Bank “succeeded in part or in whole [to] the Deutsche
Orient Bank and are in control and/or possession of the deposited assets, which were initially
deposited with and held by the Deutsche Orient Bank and are in control and/or possession of the
looted assets taken by the government of Ottoman Turkey, "

Plaintiffs allege that at all relevant times, each defendant acted as the agent, employee,
representative, instrumentality, or alter ego of the other defendants, and that each defendant acted
in concert with or ratified the acts or omissions of those defendants.?

B.  Historical Background Of The Armenian Genocide

In the late nineteenth and early twentieth centuries, many ethnic Armenians lived in the
Ottoman Turkish Empire, and many deposited their savings and other assets in the German Bank

Defendants.? In 1910, shortly after coming to power, a regime known as the Young Turks began

to “cleanse” the Ottoman Empire of all non-Turks, including ethnic Armenians.? Initially, the

ld.

®1d., 4 15. The complaint identifies the following cities as those in which Dresdner Bank,
A.G. had branches: Adana, Adrianopel, Aleppo, Alexandrien, Brusa, Cairo, Constantinople
(Galata, Stanbul, Pera, Kadikeuy), Damanhur, Mansourah, Mersina (Tarsus, Djehan, Ayass),
Minieh, and Tantah. (/d.)

“ld,

4., §21.
21d., 91 17, 20.
21d., {24,

B, §25.
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Young Turks “deported and relocated” Armenians from population centers to the deserts of
Syria.** When World War I erupted, however, they launched a systematic campaign to dep&rt
and massacre ethnic Armenians.” While ostensibly continuing its “deportation and relocatioi%;”
program, the government issued a secret directive ordering the military to exterminate all males
under fifty, soldiers, priests, and teachers of Armenian ethnicity. Women and children were to
be Islamized.”® Between April 1915 and 1923, an estimated 1.5 million to 2 million Armenians
were killed, and ninety percent of those deported perished.?” This period has, as a consequence,
come to be known as the Armenian Genocide.”

In conjunction with their program of forced relocation and extermination, the Young Turks
transferred Armenian-owned businesses to Turks.” In May 1915, the Young Turks issued a
decree stating that all goods belonging to Armenians were to be considered abandoned property.™
Commencing January 1, 1916, the Ottoman Empire’s Minister of Commerce and Agriculture sent
letters to financial institutions operating within the Empire, advising that the government had
established Tasfiye Commissionou, or Liquidation Commissions.” The financial institutions were
directed to transfer all Armenian assets in their possession to the Commissions,* which were to
ihventory the property - including land, bank deposits, and goods found in homes, churches,

monasteries, and schools - and secure it under the ownership and control of the Ottoman

“Id., § 26.
Bld., §27.
“Id.

“Id., | 28.
®Id., §27.
®Id., {29.
*1d., { 30.
d., §31.

1d.
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Empire.” In total, the Young Turks allegedly seized approximately five million Turkish gold

ok
.
ihy

pounds ($22,450,000 in 1915 value) from the Armenians,* which they subsequently transferfg;d

to the German Bank Defendants.* .

T
e
»

C.  Allegations Regarding Defendants’ Conduct

Plaintiffs allege that the German Bank Defendants accepted the gold deposits knowing that
the assets had been stolen from Armenians, or seized from their bank accounts, before or after
they were killed.*® In return for the transfer of the gold deposits, the German Bank Defendants
purportedly provided currency to the Young Turks for the purchase of war materials,”” and sent
some of the Armenian gold abroad as financial security for the Young Turk leaders.® These
activities allegedly generated enormous profits for the German Bank Defendants.”

Plaintiffs contend that since the end of World War II, the German Bank Defendants have
actively and affirmatively concealed the existence of accounts that held looted assets “[t]hrough
various schemes, and devices, including the disguising of accounts, the use of fictitious names and
signing of false affidavits.”* They maintain that the German Bank Defendants have affirmatively
misrepresented their knowledge of these accounts, and deliberately obstructed efforts to identify
the accounts and transfer the assets to their rightful owners.” Plaintiffs contend that “[b]y

participating in an ongoing conspiracy of silence, retaining these profits, and denying access to

Pld., 32,
*Id., {33.
®Id., { 34.
*Id,

1d., { 36.
*d., {35.
*Id.,  36.
“Id., §37.

U1d.: see id., { 38.
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information regarding said assets, the. GERMAN BANK DEFENDANTS’ misconduct is

3

Lo

continuing.”* £3

D.  Allegations Regarding Legal And Equitable Tolling Of Statute Of Limitatiofﬁ's

Plaintiffs contend that their claims are not barred t;y the statute of limitations because:
(1) under California Code of Civil Procedure § 348, there is no statute of limitations on claims
to recover money and other property deposited in banks;* (2) the German Bank Defendants’
fraudulent concealment prevented plaintiffs from discovering their misconduct until recently;* and
(3) the German Bank Defendants’ misconduct is continuing.* Alternatively, plaintiffs assert that
the statute of limitations has been tolled by virtue of the German Bank Defendants’ origoing
attempts to conceal the existence of the deposited and looted assets, and to obstruct access to and
knowledge of these assets.® For the same reasons, plaintiffs contend the German Bank

Defendants are equitably estopped from raising the statute of limitations as a defense in this

action.?’

II. DISCUSSION
A.  Motion To Dismiss On Forum Non Conveniens Grounds
As a preliminary matter, the court addresses whether this is the proper forum in which to

litigate the issues plaintiffs raise. Deutsche Bank and Dresdner Bank (hereinafter “defendants™)

“Id., § 36.
1., §39.
“Id., 9940, 41.
SId., ] 42.
“Id., 1 43.
“Id., ] 44.
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argue that plaintiffs should prosecute their claims in Germany rather than California.*® Plaintiffs
il

assert that California is the only viable forum for this action.* £y

s
-
oL
af
)

ol

1. Legal Standard Governing Forum Non Conveniens Dismissals

“IT]he standard to be applied [to a motion to dismiss on forum non conveniens grouxféis]
is whether . . . defendants have made a clear showing of facts which . . . establish such
oppression and vexation of a defendant as to be out of proportion to plaintiff’s convenience, which
may be shown to be slight or nonexistent. . . .” Cheng v. Boeing Co., 708 F.2d 1406, 1410 (Sth
Cir. 1983). Applying this standard, courts treat “forum non conveniens as an exceptional tool
to be employed sparingly.” It is not “a doctrine that compels plaintiffs to choose the optimal
forum for their claim.” Ravelo Monegro v. Rosa , 211 F.3d 509, 514 (9th Cir. 2000), cert.
denied, 531 U.S. 1112 (2001).

To obtain dismissal on forum non conveniens grounds, a defendant must demonstrate that
an adequate alternative forum exists, and that private and public interest factors favor trial there.
See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 (1981); Lueck v. Sundstrand Corp., 236 F.3d
1137, 1143 (9th Cir. 2001); Jones v. GNC Fr:anchising, Inc., 211 F.3d 495, 499 n. 22 (Sth Cir.
2000).

Relevant “private interests” include: (1) the relative ease of access to sources of proof;
(2) the availability of compulsory process for unwilling witnesses; (3) the comparative cost of
obtaining willing witnesses; (4) the possibility of a view of any affected premises; (5) the ability
to enforce any judgment eventually obtained; (6) and “all other practical problems that make trial
of a case easy, expeditious and inexpensive.” Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508
(1947), superseded by statute on other grounds as recognized in  Hartford Fire Ins. Co. v.
Westinghouse Elec. Corp., 725 F.Supp. 317 (S.D. Miss. 1989). See alsoRosa, 211 F.3d at 512;

“Defendants’ Memorandum of Points and Authorities in Support of Their Motion to
Dismiss (“Defs.” Mot.”) at 22.

“Plaintiff’s Memorandum of Points and Authorities in Opposition to Motion to Dismiss
(“PL.’s Opp.”) at 19.




O ooe ~1 v A W N =

[\ TR N T G T NG TR N S N T N T S T N T T T O
00 ~1 v h R W N = D0 O R W N~ O

Case 2:06-cv-00774-MMM-RC  Document 56  Filed 09/25/2006 Page 10 of 78

Nebenzahl v. Credit Suisse , 705 F.2d 1139, 1140 (9th Cir. 1983). “Public interest factog;”
include: (1) court congestion; (2) the interest in having localized controversies decided at hoxggp;
(3) the unfairness of burdening citizens in an unrelated forum with jury duty; and (4) the inteéést
in trying the case in a forum familiar with the applicable law. Gilbert, 330 U.S. at 508-09; Ro:tz,
211 F.3d at 512.

Defendant bears the burden of showing, in light of these factors, that “exceptional
circumnstances” warrant dismissal on forum non conveniens grounds. loannidis/Riga v. M/V Sea
Concert, 132 F.Supp.2d 847, 861 (D. Or. 2001); Magellan Real Estate, Inc. Trust v. Losch, 109
F.Supp.2d 1144, 1148 (D. Ariz. 2000). Ultimately, the determination is committed to the sound
discretion of the district court. Lueck, 236 F.3d at 1143; see also Harris Rutsky & Co. Ins.
Services, Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1136 (9th Cir. 2003).

2. Whether Germany Is An Adequate Forum

To demonstrate that Germany is an adequate forum, defendants must show that “(1) they
are amenable to process [there], and (2) the subject matter of the lawsuit is cognizable [there] so
as to provide plaintiff appropriate redress.” Bodner v. Banque Paribas, 114 F.Supp.2d 117, 132
(E.D.N.Y. 2000); see Piper Aircraft, 454 U.S. at 254 n. 22. See alsoAAR Int’l, Inc. v. Nimelias
Enterprises S.A., 250 F.3d 510, 524 (7th Cir. 2001) (“The court must first determine that an
adequate alternative forum is available to hear the case, meaning that all parties are within the
jurisdiction of the alternative forum and amenable to process there, and that the parties would not
be treated unfairly or deprived of all remedies if the case were litigated in the alternative forum”),
Aguinda v. Texaco, Inc., 142 F.Supp.2d 534, 539 (S.D.N.Y. 2001) (“The requirement of an
adequate alternative forum ‘ordinarily . . . will be satisfied when the defendant is “amenable to
process” in the other jurisdiction’”), aff’d. as modified, 303 F.3d 470 (2d Cir. 2002).

a. Defendants Are Amenable To Process In Germany
In their brief, defendants state that they are subject to the jurisdiction of Germany. *

Defendants support this statement with declarations from their in-house counsel, who confirm that

Defs.” Mot. at 22,
10




o0 1 O W B W N

[ T L T o T o L o o I e L T O N R I S
00 ~1 O Lh R W RN = OO 00 -1 N R W e~ O

Case 2:06-cv-00774-MMM-RC  Document 56  Filed 09/25/2006 Page 11 of 78

both banks are organized under the laws of Germany and have their principal place of businefss
in Frankfurt am Main, Germany.” This evidence indicates that defendants are amenablei;t;)
service in Germany. See Lueck, 236 F.3d at 1143 (finding that this test was satisfied becalt‘.‘l;e
“Defendants have indicated that they are amenable to service of process in New Zealand[;}).
Compare Dole Food Co., Inc. v. Watts, 303 F.3d 1104, 1118-19 (9th Cir. 2000) (“[T]t is unclear
whether there is an alternative forum in The Netherlands, for it is unclear that Boenneken could
be compelled to appear in a court there,” citing, inter alia, Alpine View Co. Ltd. v. Atlas Copco,
205 F.3d 208, 221 (5th Cir. 2000) (“A foreign forum is available when the entire case and all
parties can come within the jurisdiction of that forum™)).

The court notes that defendants have not submitted any declarations expressly consenting
to service of process in Germany, or agreeing to waive all defenses to jurisdiction there. Cf.
Aguinda, 142 F.Supp.2d at 539 (determining that Texaco satisfied this threshold requirement
because it “unambiguously agreed in writing to be sued on these claims (or their Ecuadorian
equivalents) in Ecuador, to accept service of process in Ecuador, and to waive for 60 days after
the date of this dismissal any statute of limitations-based defenses that may have matured since
the filing of the instant Complaints”). Such conditions are only required, however, “if there is
justifiable reason to doubt that a party will cooperate with the foreign forum.”  Leetsch v.
Freedman, 260 F.3d 1100, 1104 (9th Cir. 2001) (citing Rosa, 211 F.3d at 514 (district court
erred in applying private interest factors after it did not impose conditions on a defendant whose
stated intention was not to return to the foreign forum)). Here, the evidence establishes that
defendants are citizens of Germany, and therefore subject to jurisdiction there. Plaintiffs do not
challenge defendants’ amenability to service in Germany. The court therefore concludes that this
first prong for forum non conveniens has been met.

b. Whether Plaintiff’s Claims Are Cognizable In Germany

To demonstrate that plaintiffs’ claims are cognizable in the German courts, and that they

'Declaration of Dr. Christopher Kienle and Dr. Thomas Fischer in Support of Defendants’
Motion to Dismiss the Complaint, §§ 1, 3; Declaration of Heiner Will in Support of Defendants’
Motion to Dismiss the Complaint, 9§ 1, 3.

11
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can afford appropriate redress, defendants must establish that Germany permits litigation of the
£y

subject matter of the dispute, that it provides adequate procedural safeguards, and that the remégy
available there is not so inadequate as to amount to no remedy at all. See Piper Aircraft, 4{54
U.S. at 255 n. 22 (“[D]ismissal would nof be appropriate where the alternative forum does ;{bt
permit litigation of the subject matter of the dispute™); Lueck, 236 F.3d at 1143 (“The foreign
forum must provide the plaintiff with some remedy for his wrong in order for the alternative
forum to be adequate. . . . However, it is only in ‘rare circumstances . . . where the remedy
provided by the alternative forum . . . is so clearly inadequate or unsatisfactory, that it is no
remedy at all,” that this requirement is not met,” quoting Lockman Found. v. Evangelical Alliance
Mission, 930 F.2d 764, 768 (9th Cir. 1991)); Ceramic Corp. of Am. v. Inka Maritime Corp., 1
F.3d 947, 949 (9th Cir. 1993) (“Even where the defendant is amenable to process in the
alternative forum, however, there may be ‘rare circumstances’ in which the ‘remedy provided by
the alternative forum is so clearly inadequate or unsatisfactory that it is no remedy at all,’”
quoting Piper Aircraft, 454 U.S. at 254 & n. 10).
i. Whether Germany Permits Litigation Of The Subject
Matter Of The Claims And Affords Adequate Remedies
A defendant can prove that the subject matter of plaintiffs’ claims is cognizable in a foreign
forum by proffering the declaration of a legal expert or attorney admitted to practice there who
states that plaintiffs can pursue their claims in that jurisdiction. See Mercier v. Sheraton Int’l,
Inc., 981 F.2d 1345, 1352 (Ist Cir. 1992) (citing Lockman Found., 930 F.2d at 768, for the
proposition that “moving party may demonstrate [the] adequacy of [the] alternative forum’s law
through [the] affidavits and declarations of experts”).

To satisfy this aspect of the test, defendants proffer the declaration of Dr, Burkhard Hess.”

2Declaration of Professor Dr. Burkhard Hess in Support of Defendants” Motion to Dismiss
(“Hess Decl.”). Defendants did not present Dr. Hess’s declaration (or three others) until they
filed their reply on August 2, 2006. In general, “[i]t is improper for the moving party to ‘shift
gears’ and introduce new facts or different legal arguments in the reply brief than [those that
were] presented in the moving papers.” William W. Schwarzer, A. Wallace Tashima, and James
M. Wagstaffe, FEDERAL CIVIL PROCEDURE BEFORE TRIAL, § 12:107 (The Rutter Group 2005).

12
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Dr. Hess received a doctor of law degree (Dr. jur.) from the University of Munich in 1990; sirg;e
then, he has held faculty positions at various law schools in Germany and France. Dr. He%ss
area of expertise is private and public international law, particularly comparative procedural law
transnational litigation, and European procedural law.** In addition to teaching, he has serveci“?;as
a legal expert on foreign civil and procedural laws for the German courts as well as for private
citizens.”

Based on his review of the complaint, Dr. Hess opines that all of plaintiffs’ claims are
cognizable under German law.”® He asserts, for example, that plaintiffs can seek to recover funds
allegedly deposited in Deutsche Orient Bank based on principles of property (“Eigentum”) or on
a specific contract into which their ancestors entered. ¥ He states that German law permits

plaintiffs to obtain money damages either under a breach of contract theory (“Vertragsverletzung”)

For this reason, the court may, in its discretion, decline to consider new facts or arguments raised
in reply. See Stump v. Gates, 211 F.3d 527, 533 (10th Cir. 2000) (“This court does not
ordinarily review issues raised for the first time in a reply brief. . . . The reasons are obvious.
It robs the appellee of the opportunity to demonstrate that the record does not support an
appellant’s factual assertions and to present an analysis of the pertinent legal precedent that may
compel a contrary result”).

Here, however, the reply declarations concern issues raised in the moving papers, and
respond directly to arguments and evidence presented in plaintiffs’ opposition. Cf. Burnham v.
City of Rohnert Park, No. C 92-1439, 1992 WL 672565, *5 (N.D. Cal. May 18, 1992) (“[R]eply
briefs are limited in scope to matters either raised by the opposition or unforeseen at the time of
the original motion™); Scott v. R.J. Reynolds Tobacco Co., No. Civ.A. 99-3091, 2001 WL
797992, *5 (E.D. La. July 12, 2001) (same). Additionally, in the four weeks since the filing of
defendants’ reply papers, plaintiffs have not requested leave of court to file a sur-reply, nor
moved to have the declarations stricken. As a result, the court will consider the declarations in
deciding this motion.

5Hess Decl., | 1.
., | 2.

M., § 3.

*Id., §31.

., § 32.
13
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or in tort (“unerlaubte Handlung™).®® German law also permits the assertion of an unjust
enrichment claim.” Dr. Hess opines that these causes of action can be pursued simultaneousi?
to obtain fuli compens.ation,60 and that, if successful, both a monetary judgment, and a judgmejiiit
for an accounting would be entered in plaintiffs’ favor, which would be immediately enforceable

on a provisional basis.”
Having considered the opinions set forth in Dr. Hess’s declaration, the court concludes that
defendants have sufficiently demonstrated that Germany permits litigation of plaintiffs’ claims.
i. Whether Germany Provides Adequate Procedural

Safeguards

To establish that Gerrhany is an adequate forum, defendants must also show that it provides
procedural safeguards to litigants, and that the remedies it affords are “not so inadequate as to
amount to no remedy at all.” Piper Aircraft, 454 U.S. at 255 n. 22. As respects procedural
safeguards, Dr. Hess states that Germany is a democratic nation with an independent judiciary and
extensive guarantees of individual rights;* that the German legal system embodies fundamental
principles of due process; ® that German civil procedure provides various mechanisms for
adjudicating complex multi-party actions;* and that German law enables parties and courts to

obtain access to the necessary facts and witnesses. * Plaintiffs do not contend that Germany’s

%1d., §33; see id., § 34 (cause of action for breach of contract), { 36 (cause of action in
tort).

*Id., § 35.
%ld., §37.
Id., § 38.
“Id., 1] 6-12.
%1d., {1 13-18.
“Id., 19 19-23.

“Id., 19 24-30.
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legal system is undemocratic or that it does not provide fundamental due process. They assert,
however, that the procedural safeguards available in Germany are inadequate becausféf:
(A) German law has no form of action comparable to a class action; (B) it prohibits attornqilié
from working on a contingency-fee basis; and (C) it restricts discovery to documents that litigalri'i;s
specifically identify and describe.® The court addresses each alleged deficiency in turn.
(A) Class Actions

Plaintiffs first argue that Germany is an inadequate forum because it has no form of action
equivalent to the American class action. As evidence of this, they proffer the declaration of Dr.
Michael Witti, a German attorney licensed by the Berlin bar.”” Like Dr. Hess, Dr. Witti studied
law at the University of Munich. He has been practicing since 1991, specializing in cases that
involve human rights and mass disasters. Dr. Witti has served as German counsel for claimants
in a number of American cases, including recent class actions involving Holocaust survivors.®

Dr. Witti asserts that German civil process does not permit proceedings similar to the
American class action suit. Under German law, all parties to a lawsuit must be specifically
identified; a verdict has effect only as between the named parties to the action (or under certain
circumstances, the legal successor to a party). Thus, each plaintiff must file his or her own
complaint and pay the required advance legal costs.® Dr. Witti notes that although Germany
recently passed a law on specimen proceedings in capital market legal disputes (KapMuG), it
applies only to proceedings in which the claims asserted arise out of contractual acquisitions of
stock and bond, or allegations of false, misleading, or omitted public capital market information.™

Dr. Witti states that the only group actions or class actions permitted in German courts are those

%Ppis.” Opp. at 21.

"Declaration of Michael Witti (“Witti Decl.”), { 1.
81d.

®Id., {5.

®Hd., { 6.
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