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KING, Judge:

Plaintiff brings a putative class action alleging wage and hour violations.

Before the court is plaintiff's Motion to Remand (#10). For the following reasons, I grant

the motion.

BACKGROUND

Plaintiff filed this case in Multnomah County Circuit Court on November 16,2007. In

his Complaint, plaintiff alleged, "The aggregate total of the claims pled herein do not exceed five

million dollars." Complaint" 12.

Plaintiff alleges defendant failed to pay all wages for interrupted meal periods ("meal

period" claim), defendant did not pay for time worked before and after shifts ("alarm" claim) or

for travel time between store assignments ("gap time" claim), defendant failed to pay the

minimum wage for all hours worked, failed to pay overtime, and failed to pay all wages due

when employment ended ("fmal wages" claim).

The Honorable Jerome LaBarre, in Multnomah County Circuit Court, denied defendant's

motions to dismiss and to stay the case. Defendant served an Answer on March 21, 2008.

Plaintiff filed motions to compel discovery and, pursuant to the subsequent court orders,

defendant began producing records between April and June 2008. Plaintiff filed a motion for
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classactioncertification,whichheservedon August15,2008. Plaintiff filed andservedfurther

briefing in supportofhis motionno laterthanOctober14. He movedfor classcertificationwith

a representativeoneyear'sworthof records.

On October31, plaintiff arguedhis motionbeforeJudgeLaBarre. During thehearing,

plaintiff's counselrepresentedthattheamountin wagesdueandowing for the mealperiodclaim

would be $1,114,000.He cameto this conclusionby multiplying $10anhour(averagewage)by

thenumberofminutes(114,643)395employeesI workedinsteadof takingamealbreak.

Counsel,however,failed to computetheminutesinto hoursbeforemultiplying thatnumberby

thehourlywage. In reality, thenumberofhourswas 1,910,which, whenmultiplied by six years

at $10anhour,resultsin damagesof$114,600.JudgeLaBarrecertifiedtheproposedclassesand

ordereddefendantto providea classlist within 10days.

JudgeLaBarrehelda hearingonNovember18 to addressdefendant'sdiscovery

violations. He concludedthatdefendant"knowingly andwilfully" violatedthecourt'sdiscovery

ordersby failing to timely producediscoveryandimposedsanctionsondefendantin theamount

of plaintiff's costsandattorneys'feesincurredasa resultof theconduct.

OnNovember26,2008,fewer thantendaysafterJudgeLaBarre'sfinding onsanctions,

defendantfiled aNoticeofRemoval. Defendantremovesonthebasisof theClassAction

FairnessAct. DefendantcontendsthatonOctober31, 2008,"at a hearingbeforetheMultnomah

Circuit Court,Plaintiff's counselrepresentedthattheamountin controversyexceedsFive

IPlaintiff's counselalsomisspokein theclasscertificationhearing,saying395employees
wereaffected,but thebriefing reflectsonly 327employeeswould fall in themealperiodclassfor
oneyear. Cf. Decl. ofLeigh Ann Tift in Supp.ofNot. ofRemovalEx. 2 at 35 with Mot. for
Remandat 4.
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Million Dollars ($5,000,000)."Not. of Removalat4. Defendantreliesheavilyonplaintiff's

counsel'smiscalculation,assertingthatif damagesfor the mealperiodclaim for a thirteenmonth

periodresultsin $1,114,000,"straighttime damagesclaimedfor unpaidlunchperiodsfor asix

yearclassperiod[would total] $6,169,846.... This claim aloneeasilyexceeds$5,000,000.00."

Id. at 3.

Therecordscoveringthe remainingfive yearsof theclassperiodsweredueto be

producedin earlyDecember2008. Thecasewassetfor trial in March2009in Multnomah

CountyCircuit Court.

LEGAL STANDARDS

A civil actionbroughtin statecourtmayberemovedby thedefendantto federaldistrict

courtif thedistrict courthasoriginaljurisdictionovertheaction,that is, if theactioncouldhave

beenbroughtfirst in thedistrict court. 28 U.S.C.§ 1441(a). Thepartyseekingremovalhasthe

burdenofestablishingfederaljurisdiction. WestinghouseElec.Com.v. Newman& Holtzinger.

P.C.,992F.2d932,934(9th Cir. 1993).

Pursuantto theClassAction FairnessAct, adistrict courthasoriginaljurisdictionover

"any civil actionin which thematterin controversyexceedsthesumor valueof $5,000,000,

exclusiveof interestor costs,andis a classactionin which ... anymemberofa classof

plaintiffs is a citizenofa Statedifferent from anydefendant."28 U.S.C.§ 1332(d)(2).

Additionally, "[i]n anyclassaction,theclaimsof the individual classmembersshallbe

aggregatedto determinewhetherthematterin controversyexceedsthesumor valueof

$5,000,000,exclusiveof interestandcosts." 28 U.S.C.§ 1332(d)(6).
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Thepartyseekingremovalmustshow''to a legalcertaintythattheamountin controversy

exceedsthestatutoryminimum"wherea plaintiff specificallypleadsthatdamagesarelessthan

$5,000,000in theComplaint. Lowdermilkv. UnitedStatesBankNat'l Assoc.,479F.3d994,

999(9th Cir. 2007).

Thenoticeof removalmaybe filed "within thirty daysafterreceiptby thedefendant,

throughserviceor otherwise,of a copyofanamendedpleading,motion,orderor otherpaper

from which it mayfirst beascertainedthatthecaseis onewhich is or hasbecome

removable...." 28 U.S.C.§ 1446(b)(emphasisadded).

Courtsstrictly construethe removalstatuteagainstremovaljurisdiction,andanydoubtas

to the right of removalis resolvedin favor of remand. Gausv. Miles, Inc., 980F.2d564,566

(9th Cir. 1992).

DISCUSSION

After reviewingall theevidenceandhearingargument,I concludethatdefendanthas

failed to prove"to a legalcertainty"theamountin controversyfor plaintiff's actionexceedsthe

statutoryminimum.

First, defendantimproperlyreliedonplaintiffs counsel'smathematicalerrorin seeking

removal. In its NoticeofRemoval,defendantexplainsplaintiff's counselrepresentedthat the

amountin wagesfor themealperiodclaim would be$1,114,000.2 Plaintiffs counselcameto

2Defendantinitially askedthatI treatplaintiffs counsel'sstatementasajudicial
admission,althoughit backedoff this positionduringoral argument. I do not considerthe
statementajudicial admissionasit wasnot a "deliberate,clearandunequivocal"statement.See
HeritageBankv. RedcomLaboratories,Inc., 250F.3d319,329(5th Cir. 2001). In fact, plaintiff
clearlystatedthecorrectnumberof hoursin his Motion for ORCP32CClassAction
Certification. Decl. ofCheyPowelsonSupportingPlaintiffs Mot. for RemandEx. 3 at 18.
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this conclusionby multiplying $10anhour(averagewage)by thenumberof minutes(114,643)

327employeesworkedinsteadof takinga mealbreak. Counsel,however,failed to computethe

minutesinto hoursbeforemultiplying thatnumberby thehourlywage. In reality, thenumberof

hoursis 1,910,which, whenmultipliedby six yearsat $10anhour,would result in damagesof

$114,600.

In addition,in its NoticeofRemovaldefendantincorrectlyassertedthatplaintiff's fInal

wagesclaim wasa six-yearclass,whenplaintiff clearlydesignatedit a three-yearclassin his

motionfor classcertifIcation. Furthermore,defendantincorrectlyassumedthateachemployee

would beentitledto 30 daysofwagesasa penaltyfor defendant'sfailure to timely payfInal

wages. In fact, underOregonlaw, anemployeemayrecovera penaltywageequalto 8 hoursper

daytimeshis regularrateof payfrom theduedateuntil thewagesarepaid. ORS652.150(1)

(emphasisadded). Plaintiff submittedevidencesupportinghis motionfor classcertifIcationthat

clearly indicatesdefendantwaslate in issuingapaycheckto terminatedemployeesa little less

than8 dayson average.

WhenI correctfor themathematicalerroranddefendant'sevaluationof thefInal wages

claim, whichdefendantconcedesfor purposesof this motion,I cometo the following

conclusionson thesubstantiveviolations:

Claim Amountfor Substantive Calculation
Violation

Meal PeriodClaim $114,600(for six years) 1,910hours(for 327employees)x
$10lbourx 6 years
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GapTime Claim $2,000(for six years) 400employees(for six years)3x 30
minutesx $10/hour

Alarm Claim $92,406(for six years) 39.8hoursin onestorex $10/hourx 29
stores=$11,551,reducingnumberof stores
10%for eachof pastsix yearsto account
for reducednumberof stores

Final WagesClaim $242,396(for threeyears) 157employees4 x 8 hours/dayx $lO/hourx
3 yearsx 7.76dayslate

Attorneys'Fees $1,000,000 not seriouslydisputedby plaintiff

TOTAL $1,451,402

Defendantclaimsthatregardlessofanyerrorsin its Noticeof Removal,plaintiffs

positiononpenaltywagesplacesplaintiffs actionoverthestatutoryminimum. Accordingto

defendant,plaintiff interpretsORS653.055andORS652.150to providefor wages"at thesame

hourly ratefor eighthoursperdayuntil paid [but not to exceed30days]"for all wageandhour

violationsallegedif theemployeractedwillfully. As a result,defendantconcludesthefollowing:

Claim Amount for Penalty Calculation

Meal PeriodClaim $2,354,400(for three 327x $lO/hourx 8 hours/dayx 30daysx
years) 3 yearsS

GapTime Claim $720,000 300employees6x $10/hourx 8 hours/day
x 30days

3Plaintiff'scounselexplainedto JudgeLaBarrethattherewereabout100employeesin a
one-yearperiod,with fewerstoresgoingbackwards,andhis "suspicion"was"between400and
600people"for six yearswould fall in the gaptime class. Tift Decl. Ex. 2 at 27.

4Again,for purposesof this motion,defendantagreesthatthenumberis 157andnot the
162reflectedin its Noticeof Removal.

Sit is unclearto mewhy defendantmultiplesby only threeyearswhentheclassperiodis
six years. Defs.' Opp. to Pl.'sMot. for Remandat 9.

6Defendantuses300ratherthan400withoutexplanation.
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Alann Claim $1,200,000 500employees?x $lO/hourx 8 hours/day
x 30 days

Minimum Wage $1,512,000(for three 900(300employeesx 3 years)x $7/hour
years) x 8 hours/dayx 30 days

OvertimeClaim No estimate

TOTAL $5,786,400

I rejectdefendant'spenaltycalculationson a numberofgrounds.First, with regardto

penaltiesfor themealperiodclaim, defendantassumesthatthenumberofemployeesfor the

mealperiodclaim for oneyearis indicativeof thenumberofdifferentemployeeswho suffered

thatviolation for theclassperiod. Therecord,however,doesnot supportthenotionthat327

separateemployeessufferedthemealperioddeductionin eachof theyearsmakingup theclass

period. Plaintiff movedfor classcertificationon thebasisof oneyear'sworth of recordsand,

althoughdefendanthasaccessto all six yearsof its employees'payrecords,it did not submit

evidenceto supportits assertions.Defendant'stheorywould allow thecourtto assume

jurisdictionon thebasisthatthesameclassmembersareentitledto multiple penaltiesfor the

sameviolation. Plaintiff doesnot makethatargument.

Similarly, I disagreewith defendant'spositionon theminimumwageclaim. As an initial

matter,thereis no evidencein therecordasto howmanyemployeeswerepaidat or nearthe

minimumwagesuchthata wageandhourviolation, like animpropermealdeduction,woulddip

theemployee'spaybelowminimumwageandentitle thatemployeeto a penalty. Plaintiffwas

not requiredto produceevidenceofnumerosityon this derivativeclass,anddefendantdid not

offer evidenceof thenumberof its employeesit paysatminimum wage.

?Defendantprovidesno citationto supportthis number.

Page8 - OPINION AND ORDER



Furthennore,defendantagainassumesthatthenumberofemployeesfor themealperiod

claim for oneyear(approximately300)maybemultipliedby threeto reflectthenumberof

employeeswho arealsoentitledto a penaltyfor aminimumwageviolation. Again, defendant

hasproducedno evidenceof theturnoverrateto supportits assumptionthatthenumberof

employeesfrom oneyear'sworthofrecordsreflectsthetotal numberof differentemployeeswho

sufferedthatviolation for theclassperiod.

Alternatively, in evaluatingtheminimumwageclaim,defendantsuggestedat oral

argumentthatI shouldrely on severalchartsproducedby plaintiff in supportofhis motionfor

classcertification. Thechartsdescribedthenumberof "uniqueemployees"who experienced

variousviolations. Defendantsuggestsby addingthenumberof ''uniqueemployees"who

sufferedthevariousviolations,I will concludethatmorethan900employeeshavea claim for

minimumwagesfor oneyear. SeeShubinDecl. of October6,2008attachedto PowelsonDecl.

markedEx. 2 (395 "uniqueemployees"evaluatedfor gaptime claim, 186"uniqueemployees"

deactivatingalarm,195"uniqueemployees"activatingalarm,327employeesfor mealperiod

claim).

Defendant,however,misreadsthenumberof employeeswith a gaptime claim; the

numberis actually90. Additionally, nothingin therecordindicatesthatplaintiff intendedthe

words"uniqueemployees"to indicatetheemployeesactivatingthealarmdifferedfrom those

deactivatingthealarm. In context,the mostnaturalreadingof thewordsis thattheauthor

wishedto distinguishthetotal numberof instancesofactivatinganddeactivatingthealarmsfrom

thenumberof distinctemployeesactivatinganddeactivatingalarms. Indeed,in his motionfor

classcertification,plaintiff statestheclasswould number"at least50employees."Powelson
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Dec!. Ex. 3, Migis' Mot. for ClassCert.at21. In his motionto remand,plaintiff statestheclass

would be 195employees.Mot. to Remandat 3. In theclasscertificationhearing,plaintiff relied

on thenumberof ininutesfor onestore,ratherthan thenumberofemployees.Tift Decl. Ex. 2 at

31. (For this reason,I canfind no supportfor defendant'sassertionthat500employeesfall in the

alarmclaim class,for purposesofevaluatingpotentialpenalties,�~�d defendantprovidesno

citationto therecord.)

In summary,resolvingall doubtsin favor of plaintiff, I concludethatdefendanthasfailed

to showto a "legal certainty"thatplaintiff's actioninvolvesthestatutoI}'minimumof

$5,000,000.I find thattherecordreflectsthatat mosta total of$3,664,202is in controversy.

Claim Amountfor Penalty Calculation

MealPeriodClaim $784,800(for oneyear) 327x $101hourx 8 hours/dayx 30 days

GapTime Claim $960,000(for six years) 400x $101hourx 8 hours/dayx 30days

Alarm Claim $468,000(for oneyear) 195x $101hourx 8 hours/dayx 30days

Minimum Wage No estimate

OvertimeClaim No estimate

Total for Penalties $2,212,800

Total for $1,451,402
Substantive
Violations (including
attorneys'fees)

TOTAL $3,664,202

SinceI find thatdefendanthasfailed to meetits burden,I do not evaluateplaintiff's other

argumentsthatplaintiff's counsel'sstatementat ahearingdoesnot qualify asan"amended

pleading,motion,orderor otherpaper"undertheremovalstatute,thatdefendantfailed to file a
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noticeof removalwith anoriginal signaturewithin thetime limits, andthatthenoticeofremoval

did notcontainall theordersplaintiff servedon defendant.

Evenif! found defendant'stheoryaboutpenaltiesto be �s�u�f�f�i�c�~�e�n�t�l�y concreteandspecific

to meetthe"legal certainty"standard,I would find defendant'sNoticeofRemovalto be

untimely. Defendanthadall theinformationit neededasof October14,2008to file aNoticeof

Removal. Theonly pieceof informationdefendantlearnedfrom plaintiff's counselduringthe

classcertificationhearingwasthe$10averagehourlywageplaintiff would assume.If, however,

defendanthadassumed$7 wastheaveragehourly wage(minimumwageratesrangedfrom

between$6.50to $7.80for theclassperiod),it wouldhaveconcludedthat it would face

$4,504,080in penalties.Suchpenaltiestogether withthedamagesfor substantiveviolationsand

attorneyfeeswould exceedthestatutoryminimumunderCAFA. Plaintiff suppliedthenumber

ofemployeesin eachclassin its briefing, the lastofwhichwasservedno laterthanOctober14,

2008,and itspositiononpenaltiesis in its Complaint. As a result,sincedefendantcouldhave

first ascertainedthat thecasewasremovableasof October14 at the latest,its NoticeofRemoval

filed onNovember26, 2008,is untimely.

Plaintiff seekscostsandattorneys'feesfor filing the motionto remand. Defendantdoes

not respondto this request.Pursuantto 28 U.S.C.§ 1447(c).theCourt"may requirepaymentof

justcostsandanyactualexpenses,includingattorneyfees.incurredasa resultof theremoval." I

declineto awardcostsor attorneyfees.
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CONCLUSION

For theforegoingreasons,plaintiff's Motion to Remand(#10) is GRANTED.

IT IS SOORDERED. iI'
Datedthis ;(.9 -<laY of January,2009.

dMvLZ);
GarrM. King �~
UnitedStatesDistrict Judge V
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