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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

KEVI N KERR AND DEBORAH KERR

al k/ a DEBORAH WTT, et al.,
Plaintiff,

No. 4:10 CV 1645 DDN

V.

ACE CASH EXPERTS, INC.,*

Def endant .

MEMORANDUM AND ORDER

This action is before the court on the notion of plaintiffs Kevin

and Deborah Kerr, and others simlarly situated, to remand. (Doc. 18.)
The parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 US.C 8§
636(c). (Doc. 11.)

| .  BACKGROUND
On July 27, 2010, plaintiffs Kevin and Deborah Kerr comrenced this
action in the Grcuit Court of St. Charles County, M ssouri, on behalf

of thenselves and a class of simlarly situated persons. (Doc. 6.) Ace
Cash Experts (ACE) renoved the case to this court pursuant to 28 U. S. C
§ 1441, relying on jurisdiction under the C ass Action Fairness Act of
2005 (CAFA), Pub. L. No. 109-2, 119 Stat. 4 (2005), and diversity
jurisdiction, 28 U S.C § 1332(a). (Doc. 1.)

According to the conplaint, defendant is in the business of
provi di ng personal l|oans, and plaintiffs are custoners of defendant.
(Doc. 6 at 971 1-8.) Plaintiffs allege that defendant charged them
unlawfully high interest rates and designed their |oans such that they
woul d be unabl e to exerci se the maxi mum nunber of |oan renewal s all owed

Plaintiffs name Ace Cash Experts, Inc. as the defendant in the
caption of their conplaint, but refer to defendant as Ace Cash Express,
Inc. in the body of their conplaint. (Doc. 6.) Until clarified by the
parties and ordered otherw se by the court, Ace Cash Experts, Inc. wll
be shown as the named def endant.
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under M ssouri |aw, thereby trapping theminto long-termdebt. (ld. at
17 5-6, 8, 10-11.)

In Count | of their conplaint, plaintiffs allege defendant vi ol at ed
the Mssouri Merchandising Practices Act (MWA), M. Rev. Stat. 8§
407.010, et seq. (Doc. 6 at 99 58-68.) In Count Il, plaintiffs allege
def endant violated Mb. Rev. Stat. 8§ 408.500.6 by limting their right to
request renewals of their payday |oans from six requests, as protected
by statute, to three requests. (Ld. at 91 69-81.) In Count I11,
plaintiffs allege that defendant violated Mb. Rev. Stat. 88 408.500. 6,
408.505. 3, by charging an interest rate greater than the maxi nrum al | owed
by Mssouri law. (ld. at 9 82-91.) 1In Count |V, plaintiffs allege that
def endant violated Mdb. Rev. Stat. § 408.500.6 by failing to reduce the
princi pal amounts of their loans by at |east 5 percent. (ld. at 15-16,
9 1-10.) In Count V, plaintiffs allege that defendant failed to fully
and adequately consider their ability to repay their |oans, as required
by Mb. Rev. Stat. § 408.500.7. (ld. at 16-17, Y 11-17.)

1. MOTION TO REMAND

Plaintiffs argue that defendant has not established that the anount

in controversy exceeds $5, 000,000, exclusive of interest and costs, as
requi red by CAFA Plaintiffs argue that the class likely includes
bet ween 33, 000 and 100, 000 i ndi vi dual s, each sustai ning an average of $18
in danages. Plaintiffs argue that even with attorneys fees and punitive
danages, their recovery would only be $3,160,000. (Doc. 18.)

Def endant responds that “the difference between the interest and
fees actually charged and the i nterest and fees that woul d have been paid
at the lower rate that [p]laintiffs contend should have been charged far
exceeds $5[, 000, 000].” Defendant argues that plaintiffs did not consider
that each individual had nore than one loan with it, resulting in
hundreds of thousands of transactions, or the addition of punitive
damages and attorneys fees. (Doc. 25.)

Intheir reply brief, plaintiffs state only that they were unaware
of the information contained in defendant’s response when they filed the
motion. Plaintiffs do not chall enge defendant’s contentions. (Doc. 29.)
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[11. DI SCUSSI ON
If a district court has original jurisdiction over a civil action,

that case may be renoved fromthe state court to the district court. 28
U S C 8§ 1441(a). One source of original jurisdiction, CAFA “grants
broad federal jurisdiction over class actions” wth only narrow
exceptions. Westerfeld v. Indep. Processing, LLC, 621 F.3d 819, 822 (8th
Cir. 2010). For a federal court to have jurisdiction under CAFA, (1) the
amount in controversy nust exceed $5, 000,000 in the aggregate; (2) there

must be mnimal diversity anmong the parties; and (3) there nust be at
| east 100 nenbers in the class. [1d.; 28 U S . C § 1332(d).

“Al t hough CAFA expanded federal jurisdiction over class actions, it
did not alter the general rule that the party seeking to renove a case
to federal court bears the burden of establishing federal jurisdiction.”
Westerfeld, 621 F. 3d at 822. Specifically, the renoving party nust prove
by a preponderance of the evidence that the amount in controversy is
satisfied. Bell v. Hershey Co., 557 F.3d 953, 959 (8th Gr. 2009). In
appl yi ng the preponderance standard, “[t]he jurisdictional fact . . . is

not whether the damages are greater than the requisite anount, but
whet her a fact finder mght legally conclude that they are. . . .7 1d.
(citationonitted) (alterations inoriginal). Once this showi ng is nade,
remand i s appropriate only if the party seeking remand can establi sh that
it is “legally inmpossible” to recover nore than $5,000,000. 1d.
Evenif plaintiffs’ are correct that their damages total $1, 800, 000,
or even only $594,000, simlar anobunts have been held to satisfy the
anount in controversy requirenent in simlar cases because of the
potential for punitive danages and attorneys fees. See Brown v. City
Chevrolet, LLC, No. 09 0642 CV W GAF, 2009 W. 3485833, at *1 (WD. M.
Cct. 28, 2009) (danmages of $1,004,009 for a MW A violation satisfied
anount in controversy, given the potential 3.98:1 punitive damage ratio

and reasonabl e attorneys fees); Bass v. Carmax Auto Superstores, Inc.,
No. 07 0883 Cv W ODS, 2008 W. 441962, at *2 (WD. M. Feb. 14, 2008)
(damages of $658,431 for a MWA violation satisfied anobunt in

controversy, given the potential 6.7:1 punitive damage ratio and
reasonabl e attorneys fees). Plaintiffs also do not stipulate that their
damages will not exceed $5,000,000. Blake v. Career Educ. Corp., No.

- 3 -
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4:08 CV 821 ERW 2008 W 4151795, at *3 (E.D. M. Sept. 4, 2008)
(weighing the fact that the plaintiffs did not nmake such a stipul ation).

In addition, defendant has proffered evidence that it nmade 205, 352
total loans in Mssouri during the applicable time period. (Doc. 26.)
Applying plaintiffs’ damge assessnment of $18 per transaction,
plaintiffs’ aggregate damages would be $3,696,336, which after adding
potential punitive danages and attorneys fees, is sufficient to satisfy
the requi site anmount in controversy. See Brown, 2009 W. 3485833, at *1;
Thornton v. DFS Servs., LLC, No. 4:09 Cv 1040 SNLJ, 2009 W. 3253836, at
*1-2 (E.D. Mo. Cct. 9, 2009); Bass, 2008 W. 441962, at *2.

Def endant al so argues that plaintiffs’ damages could be as high as
$9, 312,401, based on its calculation that it collected $24,833,069 of
relevant interest and fees, and that plaintiffs alleged it charged

proportionally 62.5 percent too nuch. (Doc. 25.) Plaintiffs do not
chal | enge defendant’s argunent. (Doc. 29.)

In sum defendant has established by a preponderance of the evi dence
that the jurisdictional amount in controversy exceeds $5, 000,000, and
plaintiffs have not proven that it is legally inpossible for themto
recover that anount.

V. CONCLUSI ON

For the reasons di scussed above,

I T 1S HEREBY ORDERED t hat the notion of plaintiffs Kevin and Deborah
Kerr to remand (Doc. 18) is denied.

I TS FURTHER ORDERED t hat the noti on of defendant ACE Cash Experts,
Inc. for leave to file a seal ed docunent (Doc. 24) is sustained.

IT IS FURTHER ORDERED that the notion of plaintiffs Kevin and
Deborah Kerr for leave to file a seal ed docunent (Doc. 30) is sustained.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Decenber 14, 2010.



